AMENDED IN ASSEMBLY APRIL 26, 2005
AMENDED IN ASSEMBLY MARCH 16, 2005

CALIFORNIA LEGISLATURE—2005—06 REGULAR SESSION

ASSEMBLY BILL No. 12

Introduced by Assembly Member DeVore

December 6, 2004

An act to amend Sections 5000 and 21350 of, and to add Part 6
(commencing with Section 5800) to Division 5 of, the Probate Code,
relating to nonprobate transfers.

LEGISLATIVE COUNSEL’S DIGEST
AB 12, as amended, DeVore. Nonprobate transfers: property
conveyances upon death.
Existing law authorizes certain types of property to be transferred by
a propertyholder to another person without that property being subject
to probate proceedings upon the death of the propertyholder. Existing
law permits, among other types of nonprobate transfers, transfers on
death of an insurance policy, bond, pension plan, specified trust and
other financial accounts, and property held in joint tenancy.
This bill would-establish—a—method—for—eonveyingreal-property
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proposed-grantees—may—aceept-or—rejeet-the—property provide that a
record owner may create an interest in real property in a transfer on
death form by executing, acknowledging, and recording a deed,
written in substantially a specified manner, and designating a grantee
beneficiary or beneficiaries of the interest, and the interest in the
property would then transfer on the death of the owner. The bill would
permit the owner to revoke or change this designation, as specified.
Among other things, the bill would provide that a transfer on death
deed would not be revoked by a will and would not affect a joint
tenancy in real property, as specified. Grantee beneficiaries of a
transfer on death deed would take the owner’s interest in the real
property at death subject to various encumbrances on the property,
and the beneficiaries’ interests in the property would be subject to
claims upon the estate, as specified. If a grantee beneficiary dies
before the death of the owner, and an alternative beneficiary has not
been designated on the deed, the transfer would lapse. The bill would
also make conforming changes to existing law regarding nonprobate
transfers and other donative transfers.
Vote: majority. Appropriation: no. Fiscal committee: no.

State-mandated local program: no.

The people of the State of California do enact as follows:

1 SECTION 1. Section 5000 of the Probate Code is amended to
2 read:

3 5000. (a) A provision for a nonprobate transfer on death in
4 an insurance policy, contract of employment, bond, mortgage,
5 promissory note, certificated or uncertificated security, account
6 agreement, custodial agreement, deposit agreement,
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compensation plan, pension plan, individual retirement plan,
employee benefit plan, trust, conveyance, deed of gift,
beneficiary deed, marital property agreement, or other written
instrument of a similar nature is not invalid because the
instrument does not comply with the requirements for execution
of a will, and this code does not invalidate the instrument.

(b) Included within subdivision (a) are the following:

(1) A written provision that money or other benefits due to,
controlled by, or owned by a decedent before death shall be paid
after the decedent’s death to a person whom the decedent
designates either in the instrument or in a separate writing,
including a will, executed either before or at the same time as the
instrument, or later.

(2) A written provision that money due or to become due
under the instrument shall cease to be payable in event of the
death of the promisee or the promisor before payment or demand.

(3) A written provision that any property controlled by or
owned by the decedent before death that is the subject of the
instrument shall pass to a person whom the decedent designates
either in the instrument or in a separate writing, including a will,
executed either before or at the same time as the instrument, or
later.

(c) Nothing in this section limits the rights of creditors under
any other law.

SEC. 2. Part 6 (commencing with Section 5800) is added to
Division 5 of the Probate Code, to read:

PART 6. BENEFICIARY DEEDS
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(a) An interest in real property may be titled in transfer on
death form by recording a deed signed and acknowledged by the
record owner of the interest and designating a grantee
beneficiary or beneficiaries of the interest. The deed transfers
ownership of that interest upon the death of the owner. A transfer
on death deed does not require support by consideration.

(b) The signature, consent, agreement of, or notice to, a
grantee beneficiary of a transfer on death deed is not required
for any purpose during the lifetime of the record owner.

(c) An interest in real property is titled in transfer on death
form by executing, acknowledging, and recording in the office of
the county recorder in the county where the real property is
located, prior to the death of the owner, a deed in substantially
the following form:
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“TRANSFER ON DEATH DEED

as owner transfers on death to

Name of owner

, as grantee beneficiary, the

Name of beneficiary
following described interest in real property. THIS TRANSFER ON DEATH
DEED IS REVOCABLE. IT DOES NOT TRANSFER ANY OWNERSHIP
UNTIL THE DEATH OF THE OWNER. IT REVOKES ALL PRIOR
BENEFICIARY DESIGNATIONS BY THIS OWNER FOR THIS INTEREST
IN REAL PROPERTY.

(descriptions)

Witness hand and

(seal)
this day of 20

(Seal)
(Here add acknowledgements)”

(d) A designation of the grantee beneficiary may be revoked by
the record owner at any time prior to the death of the record
owner, by the record owmer executing, acknowledging, and
recording in the office of the recorder in the county where the
real property is located an instrument describing the interest and
revoking the designation. The signature, consent, agreement of,
or notice to, the grantee beneficiary or beneficiaries is not
required.

(e) A designation of the grantee beneficiary may be changed
by the record owner at any time prior to the death of the record
owner, by the record owmer executing, acknowledging, and
recording a subsequent transfer on death deed. The signature,
consent, agreement of, or notice to, the grantee beneficiary or
beneficiaries is not required. A subsequent transfer on death
beneficiary designation revokes a prior designation to the extent
there is a conflict between the two designations.

97



AB 12 — 10—

O 001N N B~ W —

(f) A transfer on death deed executed, acknowledged, and
recorded in accordance with this section is not revoked by the
provisions of a will.

(g) A joint tenancy in real property is not affected by a
transfer on death deed, and the rights of a surviving joint tenant
shall prevail over a grantee beneficiary named in a transfer on
death deed. If a joint tenant has executed a transfer on death
deed, and if that joint tenant is the last surviving joint tenant,
then the transfer on death deed is effective on that joint tenant’s
death.

(h) Title to the interest in real property recorded in transfer on
death form shall vest in the designated grantee beneficiary or
beneficiaries on the death of the record owner.

(i) Grantee beneficiaries of a transfer on death deed take the
record owner’s interest in the real estate at death subject to all
conveyances, assignments, contracts, mortgages, liens, and
security pledges made by the record owner, or to which the
record owner was subject during the record owner’s lifetime,
and to any interest conveyed by the record owner that is less than
all of the record owner’s interest in the property.

() If the assets of the estate are insufficient, a transfer
resulting from a transfer on death deed is not effective against
the estate of a deceased party to the extent needed to pay any
claims against the estate and the statutory allowances to the
surviving spouse and children.

(k) If a grantee beneficiary dies prior to the death of the
record owner and an alternative grantee beneficiary has not
been designated on the deed, the transfer shall lapse.

SEC. 3. Section 21350 of the Probate Code is amended to
read:

21350. (a) Except as provided in Section 21351, no
provision, or provisions, of any instrument, including a
beneficiary deed, as set forth in Part 6 (commencing with Section
5800) of Division 5, shall be valid to make any donative transfer
to any of the following:

(1) The person who drafted the instrument.

(2) A person who is related by blood or marriage to, is a
domestic partner of, is a cohabitant with, or is an employee of,
the person who drafted the instrument.
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(3) Any partner or shareholder of any law partnership or law
corporation in which the person described in paragraph (1) has an
ownership interest, and any employee of that law partnership or
law corporation.

(4) Any person who has a fiduciary relationship with the
transferor, including, but not limited to, a conservator or trustee,
who transcribes the instrument or causes it to be transcribed.

(5) A person who is related by blood or marriage to, is a
domestic partner of, is a cohabitant with, or is an employee of a
person who is described in paragraph (4).

(6) A care custodian of a dependent adult who is the
transferor.

(7) A person who is related by blood or marriage to, is a
domestic partner of, is a cohabitant with, or is an employee of, a
person who is described in paragraph (6).

(b) For purposes of this section, “a person who is related by
blood or marriage” to a person means all of the following:

(1) The person’s spouse or predeceased spouse.

(2) Relatives within the third degree of the person and of the
person’s spouse.

(3) The spouse of any person described in paragraph (2).

In determining any relationship under this subdivision,
Sections 6406, 6407, and Chapter 2 (commencing with Section
6450) of Part 2 of Division 6 shall be applicable.

(c) For purposes of this section, the term “dependent adult”
has the meaning as set forth in Section 15610.23 of the Welfare
and Institutions Code and also includes those persons who (1) are
older than age 64 and (2) would be dependent adults, within the
meaning of Section 15610.23, if they were between the ages of
18 and 64. The term “care custodian” has the meaning as set
forth in Section 15610.17 of the Welfare and Institutions Code.

(d) For purposes of this section, “domestic partner” means a
domestic partner as defined under Section 297 of the Family
Code.
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